The Governor and Company of the Rut of England, »Þ = = = = 
Katharine Morice, II dom, and Executrix of Humphrey Morice, late of London, Aer. 


chant, deceaſed, Ann Morice, Judith Morice, and Elizabeth Morice, an Jnfant, Children 
of the ſaid Humphrey Morice by Judith his fi M, ife, Sir Thomas Lee, Bart. and his 
Children, Thomas, William and Ann Lee, Infants, Ann Sandes, F/idow, John Claxton, 
and Sarah his Wife, Brown Claxton their Son, Ann Colemore, Fife of Thomas Colemore, | c,, 
by her next Friend, and Stephen Ram and Iſaac Milner, her Truſtees, James Henckell, 
Mary Glover and Henry Yoght, William Snelgrave, James Pearce, in his own Right, 
and as Executor of |eremiah Pearce, deceaſed, Robert Moore, and Mary his Wife, E xe- 
cutrix of John Dagg, deceaſed, and Elizabeth Grove, Adminifiratrix of Joſeph Grove, 
deceaſed, Theodoſia Crowley, Joleph Gaſcoigne Nightingale, Dame Sarah Shaw, Mary | 
Shaw, Jane Shaw, Richard Arnold, Thomas Groſſe, George Coldham, Thomas White, 
Samuel Maſley, and Suſannah his Wife, Richard Lechmere, John Lateward, Jonathan | 
Smith, Heſter Wickham, Peter Delamotte, Samuel Davenport, James Rutlin, Joſeph 

Broad, Thomas Dinely, John Cook, Ann Job, John Thompſon, John Chapman, Ben- 

jamin Weale, Lawrence Victorin, Francis Hay ford, John Beardoe and Bearcroft 

\ Beardoe, Henry Sewdley, Margaret Greaves, Widow, and Executrix of John Greaves, 
deceaſed, Thomas Hardwell, Abraham Rutland, Thomas Poole, Sherman Godfrey, 
Joſeph North, John Fell zhe elder, and John Fell the younger, = - * 


Reſpondents. 


— 


— 
5 
| 


AN D 


The ſaid James Henckell, Mary Glover, and Henry Voght, William Snelgraye, James 
Pearce, in his own Right, and as Executor of Jeremiah Pearce, deceaſed, Robert Moore, 
and Mary his Wife, Executrix of John Dagg, deceaſed, and Elizabeth Grove, Admini- Appellants, 
ftratrix of Joſeph Grove, deceaſed, - - - - — a 


All the faid other Parties above-named, - - - - - Reſpondents, 
AN D 
| T he faid Theodoſia Crowley, and Joſeph Gaſcoigne Nightingale, - 2 88 Appellants. 
All the ſaid ſeveral other Parties Ha - — © "NE Reſpondents. 
A N D 


The ſaid Benjamin Weale, in his own Right, Lawrence Victorin and Francis Hayford, 
John Wer ee. and Bearcroft Beardoe, Margaret Greaves, Widow, and Executrix of John 
Greaves, deceaſed, Thomas Hardwell, Abraham Rutland, Sherman Godfrey, Joſeph 
North, Benjamin Weale and James Pearce, Executors of John Pearce, deceaſed, Thomas Appellants, 
White, Samuel Maſſey, and Suſanna his Wife, which ſaid Thomas White and Suſanna 
Maſſey are Executors of Richard Blincko, deceaſed, John Fell the elder, and John Fell 
the younger, Executors of John Rice, deceaſed, — - — - 


T he ſaid ſeveral other Parties above-named, - - - - — Reſpondents. 


The CASE of the ſaid Katharine Morice, Widow, and Executrix of Hum- 


phrey Morice, late of London, Merchant, deceaſed, One of the Re pondents 
in all the ſaid Four Appeals. 


E ſaid Humphrey Morice, for many Years before his Deceaſe, carried on a very extenſive Trade to the Coaſt of Afri 
and all the Britiſh Plantations in America, and alſo to Holland, Ruſſia and the Eaſt Indies, and other Places. ws 


Morice died. ſole Executrix thereof, who, ſoon after his Death, proved the ſame. 
The ſaid Humphrey Morice, at his Death, left Effects of great Value in Jamaica and other Parts of the Weſt Indies, and 
Places abroad, whereto he traded, and many Ships on the Sea bound for Africa and the Weſt Indies, with rich Ladings, and alſo a 
real and very conſiderable perſonal Eſtate at home here in England, particularly 3000 J. Bank Stock; but notwit ſtanding the 
large Eſtate, Mr. Morice left ſo many Debts due to Creditors here in Exgland, beſides ſuch as were due to his Creditors abroad, that 
all bis Eſtate and Effects in England, and which there are any Hopes of recovering from abroad, will prove deficient to ſatisfy his 
Creditors. 


Morice's Debts. in upwards of 130,000. on ſimple Contract; and, amongſt his ſimple Contract Debts, there was due from him on the I5th Dec. 


| Truſt-Menies due to 


| __ —— "wy Principal of all which Sums were Truſt-Monies of the faid ſeveral Reſpondents in the Hands ot the ſaid Hump 


rey Morice. 
Mrs. Colemore. he had been intruſted, in 500 J. Eaſt India Stock, 8641. 9 s. 8 d. South Sea Stock, 3191. 13s. South Sea Annuity Stock, and i 
1 | oy J. 105. 24. paid to him in Caſh, and in16 J. 17 7 d. Dividends, received b bim, and 1 for at his Deceaſe g I 
Debt due to the Bank* The Appellants the Bank of England alſo pretended, That Mr. Morice was indebted to them by ſimple Contract, in 29,000 J. and 
wards. | 
Debt due'to Henckell, * Morice was likewiſe indebted by ſimple Contract, to the a James Henckell, in 20891. 5 s.—To Mary Glover and Henry 
Qlover and Vegi, fee Vogbt, in 1440/.—To William Snelgrave, for Principal and Intereſt, in 1948 {.—To Fames Pearce, * Principal and Intereſt, 2115 7. 


32380 o Feremiah Pearce, for Principal and Intereſt, 935 J. 165. — TO Joh Dags, 1015 l. 18s.—To Foſeph Grove, 4103 J 6s. 54. 


—2mounting together to 13,647 J. 5 8. 5 d. 
Debt due to Crowley 'S tos : ; , 2 
and Nightingale. Mr. Morice was alſo indebted by ſimple Contract, to the Appellants Theodoſia Crowley and Foſeph Gaſcoigne Nightingale, in 1507 l os. 5d. 


Others. Appellants, in ſeveral Sums of _— amounting together to 6682 J. 17 5. 83d. 
Mr. Morice was alſo indebted by ſimple Contract, to the other Reſpondents, in ſeveral conſiderable Sums of Money, and alſo to 
ſeveral others, who are no Parties to any Suit that hath been hitherto-commenced, either in Law or Equity. Ve 

Mx. Morice being thus greatly indebted, and his Creditors, upon his Death, 7 how greatly bis Debts exceeded his Effects, 
they all of them (as it was natural for them to do) conſidered of the moſt effeCtual expeditious Means to ſecure themſelves, and 
X Bills in Equity and Actions at Law, to a great Number, were brought againſt the Reſpondent Mrs. Katharine Morice, the Teſta- 

tor's Executrix, and before any Suit was commenced, either in Law or Equity, by wy other of Mr. Morice's Creditors, vis. 
15 Dec. 1731. Bill of The Reſpondents Ann, Fudith and Elizabeth Morice, the Teſtator's ſaid three Daughters by his firſt Wife, Sir Thomas Lee and his 


Sandes, Widow, exhibited their Bill in the Court of Chancery againſt this Reſpondent as Executrix of her ſaid late Husband, ſetting 
4 OR. 1720. Legacies forth, amongſt other Things, That John Brown, Merchant, by his Will, dated 4 Ocfeb. 1720. gave to the ſaid Humphrey Morice 
given by Mr. Brown's 16,500 J. in Truſt for his five Daughters, (of whom the ſaid Ann, Judith and Elizabeth were the only Survivors) to be paid in 


-— 


—U— — 


* 


16 Nov. 1731. Hum. The ſaid Humphrey Morice died, having made his Will, and appointed the Reſpondent Katharine Morice his Widow, 


General State ef Mr. For Mr. Morice, as afterwards appeared, was, at his Death, indebted in the Sum of 16,000 J. upon Specialties here in England, and 
I. to the Reſpondents his three Daughters by his firſt Wife, being Truſt-Money of theirs in his Hands, for Principal and Int 
aue Miſs Morices: 3 . 115. 9d.—There was alſo due to the Reſpondents Sir Thomas Lee's Children, for Principal and Intereſt to he ſame — 
Sir Thomas Lee, and his 9 376 J. 86. 9 4.— There Was alſo due to the Reſpondent Ann Sandes, for Principal and Intereſt; 4648 J. 6s. 9d. - And to the Reſpon- 
Children, Ann Sandes, {nes John Claxton and his Wife and Son, for Principal and Intereſt, 16,767 l. 3 s. amounting together to 5 J. 10 5. 3 d. the 


Truſt-Money due to Mr. Morice was likewiſe indebted to the Reſpondent Ann Colemore, on Account of Truſt Stocks and Monies of her's with which 


Debt due to Wealeand Mr. Morice was alſo indebted by ſimple Contract, to the Appellants Benjamin Weale, Lawrence Vickorin, and the reſt of that Ser of 


Miss Morice andothers. aid Children, Thomas, William and Ann Lee, John Claxton, Eſq; and Sarah his Wife, and Brows Claxton their Son, and Am 


\ 
— 
os 


+ # BI 
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manner in the Bill ſtated ; and 5oool. in Truſt for the Claxtor's, as therein mentioned; and 10,000 J. in Truſt for the Lee's, as 
therein mentioned; 72 to the ſaid Anm Sander 30001, and after forme other Legacies, made Mr. Morice reſiduary ee 
* 


of all his Eſtate, and Executor of his ſaid Will, and ſetting forth what had been paid off in part, and what r due 

. do the ſeveral Parties, and that no Part of the Truſt Money due to his Daughters had been paid, but that Mr Morice had duly 

WF, To fv id the Intereſt of the other 1 Money, as it became due, to his Death; that Mrs. Morice had often heard 

7 — Husband own and declare, That Mr. Broum not only left Aſſets to pay all his Legacies, but alſo a very us; and 
Su that he had the Benefit thereof, as reſid ee, and interrogated her by the ſaid Bill to ſeveral other Particulars relating to 


her 

ſaid Husband's Declarations, Accounts and Affairs, and alſo relating to Broum's Eſtate ; and having in their ſaid Bill ſpecified the par- 

ticular Surs that were due to each of them reſpectively from the ſaid Teſtator at his Death tor Principal and Intereſt, and — 
thence, to the Time of filing their ſaid Bill, amounting in the whole together, to the ſaid Sum of 58,168 “/. 10s. 3d. and thereby 

3 a Decree for Payment of the ſame. a 

22. Jan. 7 e Ref t Mrs. Katharine Morice, the Executrix, put in her Anſwer to ſuch Bill, accor to the Truth of the Facts, to 

Morice's + © which by the Bill ſhe was required to give her Anſwer upon Oath, and ſtated what appeared upon Inſpection of her Husband's Ac- 
counts and Papers, and ſet forth a Copy of ſuch of them as were requir d; and further diſcloſed by her faid Anſwer the Uncertai 
of her Teſtator's Aſſets, and the true Amount of his Debts by Specialty and ſimple Contract then come to her Knowledge, 
ſaid ſhe could not admit Aſſets to anſwer the ſaid Plaintiff's Demands, but was wing 3 adminiſter her ſaid Teſtator's Eſtate in a 
due Courſe of Adminiſtration, as far as his Aſſets would extend, and ſubmitted the whole to the] ent of the Court. 

25. 1 1731, Decree The ſaid Cauſe came on to be heard before his Honour the Maſter of the Rolls, upon Bill and Anſwer, when it was, 

Wt other things, decreed by the Right Honourable the Maſter of the Rolls, That this Reſpondent ſhould, out of the Aſſets of her ſaid 
Husband, pay the ſaid — Sums demanded by the faid Plaintiff's Bill in a Courſe of Adminiſtration; and for that Purpoſe, that 
ſhe ſhould account for the Perſonal Eſtate of her ſaid late Husband, which had or ſhould come to her Hands; and that ſubſequent 
Intereſt ſhould be carried on for the ſeveral principal Sums mentioned in the Decree, from the Time of og as aid Bill, till the 
ſaid Accounts ſhould be taken, and for taking whereof, all proper Directions were given; which Decree was afterwards inrolled, and 

* this Reſpondent ſerved with a Writ of Execution thereof. And this Reſpondent having then got in more Effects of the Teſtator's 
than were ſufficient to pay off the Specialties, ſhe did, in Obedience to, and in Purſuance thereof, and in Part Performance of the 
ſaid Decree, pay out of her Husband's Aſſets 10, 111 l. to the ſaid Ann and Judith Morice (who were of Age) in Satisfaction of Part 
of what was ſo decreed to be due to them. | 

36. Dec. 1741, Cole- The Reſpondent Ann Colemore, Wife of Thomas Colemore, by her next Friend, exhibited her Bill againſt the Reſpondent Catherine 

more's Bill. Morice, as Executrix of her late Husband, ſetting forth, amongſt other Things, That ſeveral 1 of South Sea Stock, South Sea 
Annuities, and Eaft India Stock, were transferr'd, and ſeveral Sums of Money paid to the faid Humphrey Morice, in Truſt for her 
ſeparate Uſe, and upon ſuch Truſts as therein mentioned, excluſive of her ſaid Husband, and that a great Part thereof remained due, 
viz. $621. 3s. 6d. South Sea Stock, 3191. 13s. South Sea Ann uities, 500 J. Eaſt India Stock, 167. 15s. 7d. due for Dividends 
thereof, together with what other Dividends were due thereon, and 104/. 10s. 24. being M paid to the ſaid Humphrey Morice, 
as in the ſaid Bill ſpecified, with Intereſt ; and thereby prayed, that the ſaid ſeveral Stocks, or ſo much thereof as remained in the 
Name of the ſaid Humphrey Morice in the Books reſpectively belonging to the ſaid Companies, might be transferred to the ſaid Truſtees, 
with the Dividends thereof, upon the feyeral Truſts in the Bill fpecified: And as to ſo much as the ſaid Humphrey Morice had diſpoſed 
of to his own proper Uſe, that the Reſpondent Catherine Morice might be decreed, out of her ſaid Husband's Aſſets, to make good 
the ſame, with the Dividends thereof; and might alſo pay the ſaid Sum of 104 /. 10s. 24. to Truſtees, to be appointed in manner 
in the ſaid Bill mentioned; and might pay to the ſaid Ann Colemore the ſaid 16/7. 1s. 7d. and all Dividends on the ſaid Stocks, and 
all Intereſt on the ſaid 104/. 10s. 2 d. then or thereafter to become due to the ſaid Ann Colemore. | 

29 January 1733. To this Bill likewiſe-the Refpondent Katharine Morice put in her Anſwer agreeable to the Truth of the Caſe, and ſubmitted the 

Mrs. Morice's Anvwer whole to the Direction of the Court. ; | 

4. Feb. 1731. Decreein The ſaid Colemore's Cauſe was heard before his Honour the Maſter of the Rolls, on Bill and Anſwer, when an Account was 

Colemore's Cauſe, decreed to be taken of what was due to the ſaid Ann Colemore for the Dividends of the ſaid Stocks, and for the Intereſt of the ſaid 
1041. 10s. 24. and which the Reſpondent Katharine Morice was to pay to the ſaid Ann Colemore out of the Aſſets of the ſaid Hum- 
phrey Morice in a due Courſe of Adminiſtration; and the Reſpondent Katharine was in like manner, out of the ſaid Aſſets, to pur- 
chaſe 862 J. 3s. 6d. South Sea Stock, and 319/. 135. South Sea Annuities, and lay out 1047. 105. 24. in the Purchaſe of South Sea 
Annuities, and transfer the ſame to Truſtees, to be approved of by the Maſter, for the Benefit of the Plaintiff Aun Colemore, upon 
ſuch Truſts as therein — and the Maſter was to examine and certify, whether the ſaid 500 J. Eaſt India Stock remained in the 
ſaid Humphrey Morice's Name unaltered at his Death, reſerving all further Directions to be given touching the ſame till the Maſter ſhould 
have made his Report; and the Reſpondent Katharine Morice was likewiſe in that Cauſe decreed. to account for the Perſonal Eſtate 
of her ſaid late Husband come to her Hands, and ſeveral other Directions were pow touching the ſame. 

$. Feb. 1731. Maſter's The Maſter, in purſuance of the ſaid laſt- mentioned Decree, certified, that the ſaid 500 J. Eaſt India Stock remained in the ſaid 

Report. Humphrey Morice's Name unaltered at his Deceaſe ; and that the Half Year's Dividend due thereon at Chriſtmas then laſt being 207. 

was unreceived ; and that he had taken an Account of what was due to the faid Ann Colemore for the Dividends of the ſeveral 
Stocks mentioned in the ſaid Decree at Midſummer 1730. and ſince then become due; and alſo for the Intereſt of the ſaid 1041. 105. 2d. 
| which Dividends and Intereſt amounted in the whole to 47/. 75. 6 d. | 

9. Feb. 1731. Order oa The ſaid Colemore's Cauſe came on again to be heard on the Maſter's Report, when the Court decreed the Reſpondent Katharine 

the Report. Morice to transfer the ſaid 500 l. Eaſt India Stock to Truſtees for the ſaid Ann Colemore, to be approved of by the Maſter; and that 
the ſaid Reſpondent Katharine Morice ſhould pay to the ſaid Ann Colemore the ſaid 47 J. 75. 64. and alſo the faid Half Year's Divi- 
dend out of her Teſtator's Aſſets in a Courſe of Adminiſtration. | 

25 Feb. 1737, Subſee The Maſter, by his ſubſequent Report of this Date, approved of the Reſpondents Stephen Ram and Iſaac Milner to be Truſtees 

quent Report, for the ſaid Ann Colemore, and which laſt-mentioned Decree, Orders and Reports in Colemore's Cauſe were duly enrolled; and the 
Reſpondent Katharine Morice, in purſuance thereof, and in Obedience thereto, on the 27th of April 1731. transferr'd the faid 500 J. 
Eaſt India Stock to the ſaid Ram and Milner, and paid the ſaid Ann Colemore the ſaid Dividend due at Michaelmas then laſt, and alſo 


the ſaid 47 75. 6d. 
Note, Both the Bills, upon which the above Decrees were obtained, were filed before any Suit was commenced, either in Law or 
Equity, by any one of the other Creditors: But afterwards, viz. 


23 Dec. 1731. Afton The Appellants, the Governor and Company of the Bank of Exgland, ſued out a ſpecial Latitat from the Court of King's-Bench 
by the Bank. againſt the Reſpondent Katharine the Executrix, teſted the 29th of Nov. 1731. N Soo laſt Day of the Term preceding, and re- 
turnable the 24th of Jan. then next, being the firſt Day of the next Hillary Term, for Recovery of their Demands out of Mr. Morice's 


Aſſets; which was ſerved upon the Reſpondent Mrs. Morice the 3oth of the ſame December. And 
15 Jan. 1731. Aden William Snelgrave, Fames Pearce and John Dagg, three of the Appellants, and Jeremiah Pearce, ſince deceaſed, whom the Ap- 
by elgrave, the two pellant James Pearce repreſents, and who were all ſimple Contract Creditors, ſeverally ſued out Capias's by Original in the Court of 
ys 0 ing's-Bench, each of them teſted the fame 29th of Nov. 1731. and returnable the firſt Return of the ſaid Term then next againſt the 
Reſpondent Katharine Morice the Executrix for Satisfaction of their ſaid Debts; all which Writs were ſerved upon the Reſpondent 
Katharine's Attorney on the 19th of the ſame January, who agreed to accept the ſame as good Service upon the Reſpondent Katha- 


rine, and undertook to a thereto. And : 
18 Of fame Jan. Hene- The Appellant James Henckell ſued out a Common Capias in the Court of Common Pleas againſt the Reſpondent the Execu- 
kell's Action. trix, teſted the ſame 29th of Nov. 1731. and returnable the firſt Return of the then next Hillary Term, for Recovery of their 


| Debt, which was ſerved upon the Reſpondent the Executrix the fame 18th of January. And 
In ary: Term 3731, Foſeph Grove, whom the Appellant Elizabeth Grove repreſents, and the Appellants Glover and Voght, and the other Appellants 
2 2232 82 Crowley and Nightingale, ſued out their Writs againſt the Reſpondent Mrs. Morice the Executrix, returnable at ſome of the Returns in 
Nightingale, that Term, which were never formally ſery'd upon the Reſpondent the Executrix z but upon her being acquainted therewith, ſhe 
order'd her Attorney to file common Bail. And | a 

Ir Hillary Term 1731. The Appellants Weale, Victorin, Hayford, John and Bearcroft Berdoe, Greaves, Hardwell, Rutland, Godfrey, North, John Fell the El- 
Bill of Weale, and other. der, and John Fell the Younger, with ſeveral other Creditors, filed their Bill in Chanc againſt the Reſpondent Katharine Morice, 
for Satisfaction of their Demands out of her Teſtator's Aſſers, and to ſubject his Real Eſtate to the Payment of his Debts, according 
to the Directions of his Will. And the other Reſpondents brought Actions for their ſeveral Demands, but have not appealed from 
the ſaid Decree. So that Mrs. Morice, by the firſt Term after her Husband's Death, had Suits commenced againſt her in Law and 

* Equity, to the Amount of 100, 000 l. N b 
Mrs. Morice appeared to all the ſaid Actions, and alſo to ſeveral other Actions that had been brought by others of the Creditors, 
upon the Return of the ſeveral Writs, and Declarations having been deliver d, and Rules to plead given in the ſeveral Actions at Law, 
— ah the Reſpondent Mrs. Morice the Executrix, was under vey grout Difficulties how to plead to theſe Actions at Law, ſo as to prevent 
Reſpondent, the Execu- any Hazard of being charged out of her own Eſtate; the Decrees that were ſo obtain'd againſt her not being pleadable at Law. And 
trix was under. as the moſt ſafe Way, ſhe was adviſed to plead to all the ſeveral Actions by way of ſpecial pleve Adminiſtravit, that there were ſuch 
and ſuch Specialties, and that ſhe had not in her Hands at the Time of their! ſeveral Actions brought, 8 1000 l. and im- 
mediately to file her Bill in Chancery, ſtateing the whole Circumſtances of her Caſe, and praying the D ons, Indemnity and 

9 of that Court. r 
i of he Fs is Plea running to a ve t Length, being above 250 Sheets of Paper, and it being neceſſary to put in t e Plea to 
Law. every one of the 5 Addons pod impoſlible "for the Reſpondent the Eb nai to get theſe Pleas ready prepared and ingroſſed, 
in order to be deliverd within the Time limited by the common Rules of the Court, which is but four Days after the Declara- 

tion deliver'd. And therefore ; 
27 Jan. 1737. Time to The Reſpondent Katharine the Executrix, from the abſolute Neceſſity of the Caſe, moved the Court of Common Pleas in the 
plead in Henckel Ac. Action wherein the Appellant Henckell was Plaintiff, for enlarging the Time to plead, upon an Affidavit ſhe had made the 25th of the 
tion, calarged fora Week. ſame January, ſtateing the Number of Actions, and that her Teſtators Affairs were on his Death found very much involv'd in 
| Debt, and in the greateſt Diſorder and Confuſion, inſomuch that ſhe had not been able to ſettle or reduce the ſame to any Cer- 
tainty, either as to his Debts, or the Natures and Kinds thereof, or what the Amount of his Effects would be. And that there 
had then already appear d Debts to greatly more than 100,000/. which his Aſſets then come to her Hands would fall ſhort of. 4 


$* 
4 


3 
And upon which Motion the Court gave her a Week's Time to And 
ame Jan. Like time In the ſeveral other Actions, wherein the Appellants Snelgrave, James Pearce, and John Dagg, and the faid Feremiah Pearce, were 
in | other of Plaintiffs, the Reſpondent Katharine the Executrix had the like given ter to plead, as in HenckelPs Action; but ſhe was to 
_—— plead to Iſſue, and accept Notice of Trial that Term. And 
b. 1941. Time gi- In two other of the Actions, wherein the Governor and Company of the Bank of England and Thomas Groſſe were Plaintiffs, the Re- 
to plead in 2 other ſpondent the Executrix likewiſe had Time to plead till Saturday then next, on the like Terms of pleading to Iſſue ; and taking No- 
2 tice of Trial within the Term; and in theſe two laſt- mention d Actions only, the ſaid Reſpondent was by Conſent not to confeſs 
Jud t in that or any other Court for any Demand of the ſame or the like Kind with the Plaintiffs in thoſe Actions. 
b. 1731, Pleas put in. e Reſpondent Katharine the Executrix pleaded to all the ſaid ſeveral Actions at Law, Bonds and Specialties, owing by her ſaid 
Teſtator, to the Amount of 15,0007. and that ſhe had only 1000/7. Aſſets to pay; and this Plea the Plaintiffs in the ſaid ſeveral 
Actions, except the Bank, rook . out of Aſſets, when they ſhould come to her Hands; and all the Appellants who took 
ſuch Judgments, ſigned their interlocutory Judgments, as of Hillary Term, except Crowley and Nightingale, who did not ſign their 
Judgments till Trinity Term 1732. and White and Maſſey, who did not ſign their Judgments till Hillary Term 1733. 
eb. 1731, Henckell's e Appellant Henckell took Judgments of —— acciderint, which was then 2 and enter d up; and the gth of the 
rloquitory Judgments ſame Feb. a Writ of Enquiry of Damages was afterwards executed ; upon which the Jury found 2089 J. 5 s. Damages and Coſts, and 
— — final Julg- * 16th of — 8 was given for the Appellant Henckell for 2135 J. for Damages and Coſts; which Judgment was lign'd 
"Mr and enter'd the ſame Day. 
e Judgments taken by All the other A net wa except the Bank, took the like Judgments out of the Aſſets de futuro, and Mrs. Morice at their Requeſt, 
e reſt, except the and after Henctells having executed bis ſaid Writ of Enquiry, viz. on the 11th of February 1731. to fave the Eſtate the Expence of 


| Damages Executing Writs of Enquiries, and on an Agreement that Matters ſhould ſtand in all reſpects the ſame as if a Writ of Enquiry had 
= be been por. Moab and that the ſaid other Appellants ſhould be in the ſame Condition as Henctell, confeſſed Damages to the I ker 
Appellants. 


en Judgments ſigned. Note, None of the Appellants except Henckell, ſigned their Judgments of Aſſets quando acciderint, till after the 1$th of April 1522. 
except Glover and ar pr they dis not ſign hos till the — 1731. f Ae 
The Bank refuſed to take Judgments of Aſſets quando acciderint, but replied to Mrs. Morice's Plea, and went to Trial, and by 

that Means their Judgment is laſt of all, being of Hilary-Term 1 735. 
24 July 1734. Decree in The Cauſe in Chancery wherein Weale and others were Plaintiffs, was heard the 24th of July 1734. when Mr. Morice's real Eſtate 
Weale's was declared to be well ſubjected to his Debts by his Will, and it was referr'd to the Maſter, to take an Account of the Demands 
of the Plaintiffs in that Cauſe, and an Account was decreed of the Teſtator's Perſonal Aſſets, and of the Rents and Profits of his 
real Eſtate; and in Caſe of a Deficiency, his real Eſtate was directed to be fold for Payment of his Debts ; and the Reſpondent Ka- 
tharine the Executrix, was ordered to adminiſter the Aſſets in a Courſe of Adminiſtration, and all uſual Directions were given 

for taking the ſaid Accounts. | 

| And before the actual Signing of any of the ſaid Judgments, fave only HenckelPs —— Judgment, 

8 Feb. 1731. Bill file The Reſpondent Katharine Morice, exhibited her Bill in the Court of Ter * the ſeveral Parties above named Creditors, by 

by this Reſpondent. the ſaid two Decrees and 2 of the ſaid Humphrey Morice, ſetting forth the ſaid two Decrees that had been obtained againſt her 

in the Court of Chancery, and the Payments ſhe had made in Obedience thereto, and likewiſe ſtating the ſeveral Actions and Pro- 

ceedings that had been carried on againſt her in the Courts of Law by the other Creditors, and the Difficulties ſhe was brought 

under by that Means, in the Adminiſtration of her Teſtator's Aſſets; and that the Appellants, the Judgment Creditors, amongſt others, 

were reſpectively proceeding againſt her at Law to take out Execution, 8 to gain an unjuſt Advantage over her, well 

knowing ſhe could not, by the Practice of the Courts of Law, either 2 the Decrees which had been obtained againſt her in 

Equity in Bar of their Actions, or retain Aſſets of her ſaid Teitator to fatisfy the faid Decrees ; and alſo flaring that all the now Ap- 

lants, amongſt others, threatned to charge her with waſting her Teſtator's Aſſets by Payment, amongſt other Sums of the ſaid 

10,1117. which ſhe had paid to the Reſpondents Ann, and Judith Morice, in purſuance of the ſaid firſt Decree, and to make her 

anſwer and pay the ſame out of her own proper Eſtate, tho' at the ſame Time ſhe was obliged by the Court of Chancery to 

y Obedience to the Decrees of that Court: That on the other Hand, the Reſpondents who had obtain'd the ſaid two Decrecs 

againſt her, inſiſted on an immediate Payment of the Sums decreed to them before Payment of 2 other Creditors; and threatned 

to proſecute her for Non- payment, and to 8 her to make good ſuch Aſſets as ſhould be taken in Execution by the other 

Creditors z and that therefore ſhe could not be ſafe either in paying or refuſing Obedience to the ſaid Decrees, nor have a juſt Al- 

lowance for what ſhe had already paid and done in purſuance thereof, but was in Danger of being unjuſtly ſubjected to make the 

{ame good out of her own Eſtate, without the Aid and Interpoſition of a Court of Equity; and therefore praying that all Proceed- 

ings at Law againſt her might be ſtayed by Injunction, and for a Diſcovery of the Reality of the ſaid Creditors Demands; and 

that an Account of her Teſtator's Aſſets might be taken under the Directions of the Court, and that the fame might be admini- 

ſtred as far as they would extend in a due Courſe of Adminiſtration ; Regard being had to the Nature and Superiority of the Cre- 

ditors Demands; and that ſhe might be protected and indemnified in paying a due Obedience to the ſaid Decrees in Equity ; and 

likewiſe praying that the Bank might admit her to transferr and diſpoſe of the ſaid 3000 J. Bank Stock of her ſaid Teſtator's, which 

ſtood in his Name, which 1 = her 1 and or _ — And, 3 

Ihe Reſpondent Katherine er Bill of Revivor and ſupplemental Bill, in order to revive the ſaid Suit againſt the Repreſen- 

A bor tens tatives of he Parties who died after filing her original Bill; and by way of — —_— 2d Decree upon the Maſter's 

Bill. Report in Co/emore's Cauſe, and the ſubſequent Report in purſuance of ſuch laſt Decree, and the Obedience ſhe had paid thereto 

as before ſtated ; and alſo the ſubſequent Proceedings on the ſaid Actions at Law, which had been had ſince the filing her original 
Bill, and ſome other Matters no ways material in the preſent Appeals. 

To this Bill the ſeveral Defendants thereto put in their reſpective Anſwers; and all the py by their Anſwers, thought proper, 
amongſt other Things, to inſiſt that the ſaid two Decrees were fraudulent, and obtained by Colluſion, and therefore the Appellants, 
Of the Judgment Credi- the 7. whe Creditors, inſiſted they ought not to be reſtrained from proceeding at Law for Recovery of their reſpective Demands 
tors. againſt this Reſpondent; and that ſhe had brought theſe Difficulties upon her ſelt, and that there was no Foundation for a Court of 

Equity to interpoſe to the Prejudice of thoſe who had obtained Judgments at Law; and were equally fair and honeſt Creditors with 
thoſe to whom, as they alledged, this Reſpondent had contrived to give an undue Preference, and they alſo infiſftedthar their Judg- 
ments ought to be preferred to the ſaid two Decrees, and to be firſt ſatisfied out of the Teſtator's Aſſets, in regard a Decree in a 
Court of Equity, was not, as they were pleaſed to alledge, equal to a Judgment at Law. — — 
Anſwers of Weale, and And the A5 Benjamin Wezle, and his 8 inſiſted on a Diſtribution of the Teſtator's Aſſets equally amongſt all 
others. the Creditors, who were of equal Degree at the Teſtator's Death, as far as the ſame would go. 
And the Bank by their Anſwer to the ſaid Bill, further inſiſted to retain the ſaid 3000 J. Bank Stock that ſtood in the Name of 
the ſaid Humphrey Morice at his Death, towards Satisfaction of their Debt. | — 
Anſwer of the Creditors The Reſpondents the Creditors under the two firſt Decrees, by their Anſwer inſiſted, that the ſaid Decrees were fairly ob- 
under the 2 firſt Decrees. tained, and denied all Fraud and Colluſion; and that the ſeveral Demands thereby eſtabliſhed were juſt; and that the ſaid Decrees 
being prior to any other Decree or Judgment obtained againſt this Reſpondent, (except a Judgment obtained by one Mr. Maynard, 
in the Juſtice of which all Parties acquieſced) they therefore inſiſted that their Demands under the ſaid Decrees ought to be paid 
prior to any of the Appellants Demands. 1 . 
14,784 J. 58. 3d. This Reſpondent, purſuant to ſeveral Orders in this Cauſe, paid into to the Bank the ſeveral Sums due to ſeveral of the judgment 
Paid into the Bank by Creditors who had obtained Judgments againſt her; amounting to 149784 I. 5s. 3d. whereupon the Injunction that had been before 
this Reſpondent, ranted againſt the ſeveral Defendants was continued till the Hearing of the Cauſe; but they were to be at Liberty to proceed on their 
— ſo far as to make this Reſpondent perſonally liable in point of Law, but not to take out Execution without Leave of the 
Court of Chancery; and which all the Appellants the Jud ent Creditors have done, and have all of them got Devaſtavir's returned 
againſt this Reſpondent, ſhe not being able to juſtify herſelf at Law under the ſeveral Decrees. 

Aug. 1738. Decree at Witneſſes having been examined, and Publication paſſed in this Reſpondent's ſaid Cauſe, the fame came on to be heard before his 

he Rolls, Honour the Maſter of the Rolls, who after a Hearing of 6 Days, amongſt other Things decreed, That the now Appellants, the Judg- 

| ment Creditors, and the reſt of the Creditors of the ſaid Humphrey Morice, ſhould be injoin'd from proceeding at Law againſt this 
Reſpondent, for ſo much of the Aſſets of the ſaid Humphrey Morice, as was recovered by the ſaid Decrees of the 25th o January, 
and the ad and gth of Feb. 1731. and the Defendants, the Bank of England, were alſo ordered to permit the Reſpondent Katharine 
to transferr the 3000 J. Bank Stock, ſtanding in the Name of the ſaid Humphrey Morice, which was to be — as his Aſſets; 
and ſeveral Directions were given for carrying the ſaid Decree into Execution. 

ppeal therefrom to the - All the preſent Appellants appealed from this Decree of his Honour the Maſter of the Rolls, to the Right Honourable the late 

te Chance!lor, Lord Chancellor Talbot, and the ſaid Cauſe coming on to be heard on ſuch Appeals, his Lordſhip on the 6th of Nov. 1736. after 
Nov. 1736. The late 2 moſt deliberate Hearing of 7 Days Continuance, ordered and decreed, That it ſhould be referred to the Maſter, to take an Account 

Abs ping of what is due to the ſeveral Creditors of the ſaid Humphrey Morice, by Decrees and Judgments on their Decrees and Judgments; 
and alſo of what is due to the other Creditors of the ſaid Humphrey Morice, who had not obtained Decrees or Judgments ; but in 
taking the Account of what is due to the Reſpondents Ann, and Zudith Morice, under the ſaid Decree of the 25th of Fanuary 1 31. 
the Maſter is to enquire what was reaſonable to be allowed to their Father the ſaid Humphrey Morice, for their Maintenance, from 
the time they reſpec vey attained the Age of 21 Years, till the time of his Death, and to deduct rhg, fame out of what ſhall be 
found due to them; the Maſter is alſo to take an Account of the Perſonal Eſtate of the ſaid Humphrey Morice, which hath come 
to the Hands of this Reſpondent, or any other for her Uſe, and the ſame, together with what ſhould be received b her, or any 
ether Perſon for her Uſe, is decreed to be applied, in the firſt Place, to pay what ſhall be found due to the ſeveral Paint, under 


Anſwers thereto. 


Anſwer of the Bank. 


the ſaid Decree of the 25th of January 1731. and then to pay what ſhall be found due to the Plaintiffs under the ſaid Decrees of the 


th of Febreary 1731. according to the ſaid Decrees ; and his Lordſhip declared, That the 500 J. Eaſt India Stock, mentio 
1 d 35 and ibs 2d and gih of February 1731. and the Dividends received for the ſame ſince hy Den of the ſaid — 
hrey Morice, ought not to be confidered as any Part of his Aſſets, he being only a Truſtee thereof; and it was further ordered, 
That after Payment of what ſhall be found due on the ſaid Decrees, the Reſidue of the ſaid Teſtator's Aﬀets be applied to the Pay- 
ment of the ren Judgments ; and of what is due on the Decree in the Cauſe wherein the ſaid Neale and others are Plainriffs, 


according 


— 


* 


REASONS. I. 


II. 


Objection. 


Anſwer. 


* : | [ | 1 ö 
accordi to their reſpoctive Prioricies ; and if any ſhould remain, then to the Payment of the other Creditors of „ 
pbrey — in a Courſe of Adrminiſtrationz and the Defendants the Bank of Eng/and, were decreed to permit the — no 
tharine to transferr the 3000 J. Bank Stock, ſtanding in their Books in her Teſtator's Name, which was to be confidered as his 
Aſſets, and the Dividends thereof due, and to grow due, were to be laid out in South Sea Annuities, in the Name of the Ac. 
comptant General, ſubject to further Order; and it was further ordered, That the Money which had been paid into the Bank b 
this Reſpondent, ſhould be laid out in South Sea Annuities, in the Name of the Accomprant General, ſubject ro further Order; — 
the ſeveral Defendants who had obtained Judgments at Law, or who had not as yet obtained L ent or Decree, were injoin'd 
from proceeding at Law againſt this Reſpondent for Recovery of their Debts to them reſpe — 1 due from the ſaid — 
Morice, and all Parties were at Liberty to apply to the Court for further Directions, and were to be paid their Coſts, to be ined 
by the _ out of = — * Pg — 8 ck A 
From which Decree, the Appellants have brought four ſev ppeals to your Lordſhips; but this Reſpondent is adviſed, and humble 
apprehends, that the ſame is Rath in all its Parts, and agreeable to the Rules of Equity and — ; and ought to de Ame 
* I = 2 Appeals therefrom, as againſt her, ought to be Diſmiſſed wich Coſts, for the following, amongſt many other, 


For that a Decree of a Court of Equity has always been conſidered as equal to a Judgment, and if prior in Time, is preferable in 
the Courſe of Payment; and as the Executrix is bound to obey the Decree, tho” at the fame time ſhe cannot plead it at Law, 
in Juſtification of her Obedience, it is but Juſtice that the Court of Equity ſhould protect the Executrix, and ſupport the Au- 
thority of irs own Decrees. | 

For that the Demands eſtabliſhed by the Decrees were originally of equal Degree, and of __ uſtice with any of the Appellants 
Demands, and the Reſpondents the Decree Creditors, baving by their Priority of Suit, and rheir Decrees, raiſed the Nature 
of their Demands to a ſuperior Degree, the Reſpondent the Executrix was bound by the Courſe of Adminiſtration to give them 
the Preference; and if a Truſt Creditor, whoſe Remedy lies only in Equity, ſhould not have the fame Advantage of his Diligence 
of Suit, and the Priority of his Decree, as a legal Creditor would have from a prior Judgment, or if the Executor ſhould not 
be equally protected in the Payment of a prior Decree, as of a prior Judgment, either the Equity Creditor, or the Executor, 
or both, muſt be inevitably ruined in all Caſes of a Deficiency of Aſſets. 


That the Decrees, which give the Priority, were obtained by Colluſion, and undue Preference, and therefore the Reſpondent the 
Executrix has no Rig quity to be protected under thoſe Decrees. 

The Inſtances of Collufion and undue Preference, which the Appellants inſiſted on, and pretended at the Hearing, were, That the 
Demands in thoſe Bills were fictitious ; that the Reſpondent the Executrix anſwered the Bills in Equity without the Compulſion of 
Proceſs; that the Cauſe was heard upon Bill and Anſwer ; and that the Hearing thereof was expeditiouſly brought on by Conſent. 

In Anſwer thereto the Reſpondent humbly inſiſts, 

iſt. That the Reality and Juſtice of the Demands is eſtabliſhed beyond all Contradiction and Doubt, nor did the Appellants exa- 
mine a anche Witneſs to diſprove or draw a Suſpicion on them. 

2dly. 'That it is far from being a Misbehaviour in an Executor to anſwer the Demand of an honeſt Suitor, either at Law or 
in Equity, without the Compulſion of Proceſs, and the Interval of Time betwixr the filing of the Bills and Anſwers, being no leſs 
than about five Weeks, ſhews, that there was Room enough to have ſerved the Proceſs of the Court in all its Forms. x 

zaly. As to the Hearing of the Cauſes upon Bill and Anſwer, it was impoſſible for the Reſpondent the Executrix to avoid it; 
for the Plaintiffs having particularly charged in their Bills all the Circumſtances of their Demands, and all the Facts which were no- 
ceſſary to intitle them to a Decree, and having interrogated the Executrix in the ſtricteſt Manner, to her Knowledge, Information 
and Belief thereof, ſhe could not, without the Guilt of Perjury, avoid diſcloſing the whole Truth of her Knowledge, Information, 


and Belief; and if, from the Facts which ſhe was bound to diſcloſe, the Court thought there was a ſufficient Ground for a Decree, 


- 
— 


General Objection. 


Anſwer. 


there is no Foundation for calling it a colluſive one; and the Reſpondent had ſo ſtrict a Regard to Truth, that the Appellants have 
not been able to falſify the Anſwer in the moſt minute Circumſtance; and as the Law even allows an Executrix voluntarily to con- 
feſs a Judgment, without the leaſt Imputation of Fraud, where the Debt is real and juſt, fo this Caſe is much more favourable, 
where the Anſwer to the Demand is ſolemnly put in upon Oath, and the Juſtice thereof is ſupported by inconteſtable Proof. 

bly. The Circumſtance of hearing the Cauſe by Conſent has no Manner of Influence on the Merits, nor is the Executrix obli- 
1 by the Rules of Law or r to ſtand out the whole Length of the Proceſs againſt Suitors (eſpecially the firſt of all the Suit- 
ors) or to delay them to the | oment, and that too in order only that the Appellants themſelves may gain that very Preference 
which they complain of in the Reſpondents ; and the rather, for that the Reſpondent the Executrix has, in every Inſtance conſiſtent 
with her Safety, avoided Delay and Litigation; for her Pleas at Law, tho fourteen in Number, and each Plea containing 250 
Sheets, were put in Within a third Part of the Time that was taken to put in her two Anſwers, and Damages conteſſed, to fave the 
Trouble and Expence of Writs of Enquiry, nor is there an Inſtance of affected Delay on her Part throughout the whole Proceeding. 


Equality is the favourite Rule of a Court of Equity, and the Reſpondent the Executrix ought never to be protected in inclining 
more to one Set of Creditors than another. 

This is rather an Objection to the Law than the Juſtice of the Decree ; for it is not in the Power, either of a Court of Law or 
Equity, to make an Equality amongſt Creditors, who have Claims upon legal Aſſets, which are a Fund for the Payment of De- 
mands in ſuch Order and Degree as the Law has preſcribed ; and a Preference muſt of Neceſſity be made amongſt Creditors, where 
the Aſſets are not ſufficient to pay all the Creditors their full Demands ; and if the Executrix has not, in this Caſe, tranſgre ſſed the 
Rules of Law and Equity . the Adminiſtration of Aſſets, tis hoped ſhe ſhall not be puniſhed out of her own Eſta te, ſhe 
being under an abſolute Neceſſity of giving a Preference to ſome of the Creditors, in Excluſion of others; and the Hardſhips now 
complained of, muſt, from the Nature and Neceſſity of the Thing, either fall upon the preſent Appellants, or on other Creditors, 
under Circumſtances at leaſt equally favourable. 

As to the 30001. Bank Stock ſtanding in the Teſtator's Name at his Death, it is apprehended there is no Manner of Foundation for 
the Bank to retain the ſame towards Satisfaction of their Demands. | 


Upon the Whole therefore, this Reſpondent humbly hopes, That the ſaid Decree of the late Lord Chancellor Talbot, of the 6th Day of 
November 1736. ſo ſolemnly pronounced as aforeſaid, ſhall be Affirmed, and that each of the ſaid Four Appeals therefrom, ſball be 


Diſmiſſed with Coſts. 
D. RYDER. 


J. BROW NE. 
N. FAZAKERLEY. 
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